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DIOEST: 

1. GAO will not review an agency 
determination not to procure services 
under section 8(a) of the Small Business 
Act where the government estimate of the 
in-house cost was lower than the price 
solicited from a firm eligible under 
section 8(a), absent a showing of possible 
fraud or baa faith by procurement 
officials. 

2. Prior decision is affirmed on 
reconsideratlon where the protester does 
not show that it contains any errors of 
fact or law. 

E.C. Corporation (3.C.) requests reconsideration of our 
decision in E.C. Corporation, B-218590.2, June 7 ,  1985, 85-1 
C.P.U. 11 - . In that decision, we dismissed E.C.'s protest 
against the Defense Logistics Agency's (DLA) determination 
not to procure base support services under section 8(a) of 
the Small Business Act. A DLA cost comparison revealed that 
tne government estimate of in-house cost was lower than tne 
price solicited from E . C .  (a firm eligible under section 
b(a)), ana t i ~ O  does not review such a aetermination absent a 
showing of fraud or bad faith by procurement officials. 
Buiiaing Services Unlimitea, Inc., B-213564, Feb. 6, 1484, 
84-1 C.P.D. 4 1 4 8 .  E.C. did not make such a showing. 

We affirm our prior decision. 

E . C .  contends that the facts in this case are 
distinguishaDle from those in Builaing Services Unlimited, - Inc., B-213569, supra, cited in the initial decision. E.C. 
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a r g u e s  t h a t  t h e  i n s t a n t  case does n o t  c o n c e r n  agency  
d i s c r e t i o n  i n  d e t e r m i n i n g  whether  t o  c o n t r a c t  u n d e r  s e c t i o n  
8 ( a )  os t n e  Smal l  B u s i n e s s  A c t ,  a s  it d i d  i n  the B u i l d i n g  
S e r v i c e s  case, because t h e  s o l i c i t a t i o n  was a l l e g e d l y  i s s u e d  
to  h.C. o n l y  a f t e r  t h e  c o n t r a c t i n g  o f t i c e r  had d e c i d e a  t h a t  
t h e  p r o c u r e m e n t  would be set  aside p u r s u a n t  t o  s e c t i o n  
8 ( a ) .  W h i l e  it is  t r u e  t h a t  i t  was decided pr ior  t o  t h e  
cost  compar i son  t o  c o n t r a c t  u n d e r  t h e  8 ( a )  program, t h e  cost  
compar i son  was n o n e t h e l e s s  c o n d u c t e d  t o  d e t e r m i n e  whe the r  
t h e  s e r v i c e s  s h o u l a  be pe r fo rmed  in -house  or t h r o u g h  t h e  
8 ( a )  program. Thus,  t h e  e s s e n t i a l  f a c t s  i n  t h i s  case are 
i n d i s t i n g u i s h a b l e  f rom those i n  B u i l d i n g  S e r v i c e s .  
C . S .  S m i t h  T r a i n i n g ,  I n c . ,  B-20310&, J u n e  8 ,  1981,  81-1 
C.P.U. li 463 .  

-- See also 

L.C. a r g u e s  t n a t  e v e n  i f  G k O  requires a showing o f  
p o s s i ~ i e  f r a u d  or baa f a i t h  upon w h i c h  t o  b a s e  i ts  r e v i e w ,  
E.C. h a s  s a t i s f l e d  t h a t  r e q u i r e m e n t .  I n  E.C.ls appeal of 
the  cost  compar i son  t o  ULA, i t  a l l e g e d  t h a t  t h e  "methoaology 
of t h e  e v a l u a t o r s  seems t o  s u g g e s t  a t  i t s  worst a knowledge 
of t h e  government  s t a f f i n y  proposal and a n  i n t e n t i o n a l  
e f f o r t  on  t h e  p a r t  of e v a l u a t o r s  t o  ra ise  E.C.'s proposal 
above  t n a t  of t h e  qovernrnent." 

Tne  protester  bears a heavy b u r a e n  o f  p r o o f  when 
a l l e g i n g  bad f a i t h  o n  t h e  pa r t  o f  government  o f f i c i a l s ;  
it inus t  snow ~y v i r t u a l i y  i r re fu tab le  p roof  t h a t  these 
o f f i c i a l s  had a s p e c i f i c  a n a  m a l i c i o u s  i n t e n t  t o  i n j u r e  
t n e  p r o t e s t e r .  Ebonex, I n c . ,  B-213023, Play 2, 1984,  84-1 
C.P.~. \I 495.  I n f e r e n c e  and s u p p o s i t i o n  a l o n e  w i l l  riot 
s u p p o r t  a f i n d i n g  o f  bad f a i t h .  bbonex,  I n c . ,  b-213323, 
supra .  S i n c e  E ; .C . ' s  a rgumen t  is  based o n  i n a d e q u a t e l y  sub- 
s t a n t i a t e d  s u s p i c i o n s ,  it h a s  n o t  I i i e t  i t s  burden  of proof. 
C o n s e q u e n t l y ,  w e  w i l l  n o t  r e v i e w  DLA's d e t e r m i n a t i o n  riot t o  
c o n t r a c t  o u t  u n d e r  s e c t i o n  8 ( a ) .  
U n l i m i t e d ,  I n c . ,  b-213569, s u p r a .  

B u i l d i n g  S e r v i c e s  

Because  E.C.  has n o t  snown t h a t  our p r i o r  d e c i s i o n  
c o n t a i n s  any error o f  f a c t  o r  l d w ,  i t  is a f t i r i n e a .  
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